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IN THE MATTER OF  

 

DOUGLAS KEENAN 

 

-v- 

 

EWAN McKENDRICK  

& OTHERS 

 

______________ 

ADVICE 

_____________ 

 

1. We have been asked to consider an allegation made by Mr Douglas Keenan which relates 

to scientific research papers published by Mr Christopher Ramsey, Professor of 

Archaeological Sciences at the University of Oxford. We have been specifically instructed 

to consider the prospects of pursuing a successful private prosecution against Professor 

Ewan McKendrick, the Registrar at the University of Oxford, viz. his failure to take 

appropriate disciplinary action against Professor Ramsey who, it is alleged, published 

documents purporting to be scientific papers whereas, in truth, they were nothing of the 

sort and ignored/distorted the relevant, applicable science. Mr Keenan alleges that this 

failure to act by Professor McKendrick may amount to the offence of misconduct in 

public office. 

 

PRIVATE PROSECUTIONS 

 

2. It should be observed that, in respect of any private prosecution pursued, the burden of 

proof will lie with the prosecution to prove the various elements of each of the offences 

alleged. In seeking to prove any offences, evidence is needed to support the charges.  

This can be formed of either direct evidence of criminal activity or circumstantial 

evidence from which proper inferences can be drawn.  
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3. Although the right to bring private prosecutions is preserved by section 6(1) of the 

Prosecution of Offences Act 1985, the Director of Public Prosecutions (“DPP”) has the 

power under section 6(2) to take over any prosecution. Any defendant in a private 

prosecution can request that the DPP takes such action and the CPS will deal with that 

request. If the CPS does take over a private prosecution they can continue with the 

prosecution, however, they also have the power to stop it for several reasons including 

that it lacks evidential sufficiency. To limit the risk of that taking place, when advising on 

the decision to prosecute it is important that we take into account the guidelines in the 

“Code for Crown Prosecutors” which sets out the circumstances in which public 

prosecutions should be brought. The CPS considers that a prosecution should only be 

brought where: 

 

a. There is sufficient evidence to provide a realistic prospect of conviction; and 

 

b. It is in the public interest to do so. 

 

7. These two stages make up what is called the “Full Code Test”. Before commencing a 

private prosecution, it should be ensured that both stages of the Full Code Test are 

satisfied. If this test is not satisfied, it is extremely likely that any private prosecution will 

be taken over and stopped by the CPS. 

 

8. The CPS position is that it will take over and stop any private prosecution where the CPS 

reviews the case and finds that either stage of the Full Code Test is not met.  It is highly 

likely in a case such as this, if a prosecution is commenced, the defence would apply to 

the CPS and request that the matter is taken over and discontinued.  If this were to 

occur, we would have to provide the CPS with the following: (a) the evidence we rely 

upon and (b) our advice which provides the reasons that we have decided to prosecute, 

dealing both with the evidence and the CPS “public interest” test. The CPS will stop the 

case if it does not meet the Full Code Test. If they consider the case does meet the full 

code test and they are satisfied that we are prosecuting correctly, they may allow us to 

continue.  
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9. If the CPS considers the matter meets the Full Code Test, but takes the view that the 

prosecution would damage the interests of justice, they make take it over and discontinue 

it. This will occur in instances where the prosecution can be said to interfere with the 

investigation of another offence, where the prosecution is deemed to be vexatious or 

malicious, and cases where the defendant has already been given immunity from 

prosecution.  If the CPS considers the case does meet the Full Code Test, and are of the 

view that there is a particular need for the CPS to take over the prosecution, because for 

example the offence is particularly serious, they make take it over and continue it 

themselves.  

 

10. It is with these principles in mind that the allegations made in this case will have to be 

reviewed.  

 

THE ALLEGATION 

 

11. The details of this allegation are concisely set out in the complaint made by Mr Keenan, 

on his website1. In summary, it is alleged that Professor Ramsey, who is considered to be 

a leading researcher at the University of Oxford has knowingly made misleading false 

statements and representations in some of his research papers, particularly with regard to 

matters relating to radiocarbon dating. We have not been provided with copies (and/or 

web links) to all of these research papers/publications and are reliant on Mr Keenan’s 

summary, which we consider will suffice for the purposes of this initial advice.   

 

12. In short, two general allegations are made by Mr Keenan against Professor Ramsey, 

namely:  

a) he has used erroneous statistical analysis; and  

 

b) that he has failed to consider the impact of volcanic gas.  

 

13. Dealing with each of these allegations in turn:   

 

 

 

                                                           
1 http://www.informath.org/apprise/a4250.htm 
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Erroneous Statistical Analysis 

 

14. Mr Keenan alleges that Professor Ramsey has used an incorrect method of carbon dating 

for certain samples in order to create an illusory precision and thus to produce 

misleading and/or knowingly incorrect statements in published scientific research papers. 

It is not necessary for the purposes of this advice to delve in to the mechanics of the 

incorrect methodology used, which is helpfully summarised by Mr Keenan on his 

website.  The critical aspect of the complaint is that Professor Ramsey is said to have 

ignored accepted methods of radiocarbon dating which allowed him to assert dates with 

purported precision, knowing that to do so is misleading. These erroneous methods used 

by Professor Ramsey have misled other researchers in to adopting the same 

inappropriate method in their own publications.  

 

15. Mr Keenan raised this issue with Professor Ramsey by email on the 14th February 2014 

(appendix 1). It is apparent from this email that there have also been earlier exchanges 

(seemingly also by email) on this topic. Mr Keenan specifically alleged that  “I note you have 

been misusing the Ward & Wilson test in some of your published papers…”.   

 

16. In response, Professor Ramsey stated, inter alia, that: 

a. The test to be used is a matter of assumption based on an opinion regarding 

the samples. He adds: “the distribution of ages is almost certainly non-normal – so any 

classical statistical method, based on normality assumption will only be an approximation 

– and possibly not a very good one.” Mr Keenan notes that this is an 

acknowledgement by Professor Ramsey that the method used in his papers is 

not always good. Mr Keenan adds that the tenor of Professor Ramsey’s reply 

is that the reason for this is that doing the ‘proper’ calculations would be too 

difficult.  

 

b. The published papers all have the primary data and “anyone can reanalyse the 

data using different assumptions.”  Mr Keenan points out that this does nothing to 

address the misleading precision which is given in the papers and ignores the 

fact that the readers of these papers will not necessarily have sufficient skills 

to conduct the reanalysis themselves. Furthermore, this is compounded by 

the fact that one of the most commonly used methods of conducting the 
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necessary calculation is an online calculator (OxCal) which was developed by 

Professor Ramsey.  

 

Failing to consider volcanic gas:  

 

17. It is alleged that Professor Ramsey’s papers - which deal with the radiocarbon ages of 

seeds from the volcanic island of Thera - do not properly take account of the necessary 

absorption of degased carbon. Mr Keenan states that, prior to an eruption, the area 

around a volcano will degas CO2 leading to a deficiency in the 14C in surrounding plant 

life, which will make it appear as if the radiocarbon age of a plant is greater than it is. 

This is suggested by Mr Keenan to be an incontrovertible assumption that should be 

applied. The failure to account for the presence of degassed carbon has led to Professor 

Ramsey (and, in turn, others) to claim that the date of a major eruption on the Island of 

Thera was much earlier than is possible. The date of this eruption is said to be a key date 

for anchoring much of the ancient history around the eastern Mediterranean and is 

therefore significant.   

 

18. Mr Keenan wrote to Professor Ramsey on the 9th December 2008 about this specific 

issue.  In summary Mr Keenan states that he pointed out that that there would surely 

have been some degassing on the island around the time of the eruption, whilst the seeds 

were growing. It was put to Professor Ramsey that his claim that “statistical procedures exist 

to test a hypothesis of whether all the data are consistent (or not) with describing the same age…” was 

untrue. Professor Ramsey’s response included: “As you say you certainly cannot prove that they 

all have the same radio carbon concentration.”  This is said to be an admission.  

 

Complaint:  

 

19. Following the responses from Professor Ramsey a formal complaint was submitted to 

the University of Oxford on the 7th May 20142.  

 

 

 

                                                           
2
 http://www.informath.org/apprise/a4250/b1403.pdf 
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20. The review of the allegation was undertaken by the Registrar, Ewan McKendrick, who is 

a Professor of English Private Law. The complaint made by Mr Keenan is said to have 

been reviewed in accordance with the University’s “Academic integrity in research: Code of 

practice and procedure”3. This policy is relevant in so far as it sets out the procedures 

that must be followed in circumstances were allegations are made, inter alia, 

concerning the honesty of an individual connected to the university in “proposing, 

conducting and reporting research” (s1(a) – Code of Practice).  This Code of Practice applies 

the guidelines of Research Councils UK (RCUK) “Policy and Guidelines on Governance 

of Good Research”4. 

 

21. The decision of Professor McKendrick was communicated to Mr Keenan by way of a 

letter dated 28th May 2014. The letter detailed that the complaint had been dismissed 

after assistance had been sought from Professor England, in the Department of Earth 

Sciences. It was determined that there was no case to answer at this initial stage and that 

the allegation would be taken no further. In coming to this conclusion, Professor 

McKendrick states that he has relied upon an analysis of the allegation by Professor 

England. The following conclusions drawn by Professor England were relied upon by 

Professor McKendrick: 

a) In relation to the allegation concerning erroneous statistical analysis – Professor 

Ramsey’s earlier analysis appeared reasonable and that it is reasonable to assert 

that where one has reasons to believe that a sample contains sub samples of 

different ages, “no classical statistic method will help”. Mr Keenan submits that this 

claim is false as this method of analysis can only be used where a certain 

condition holds true.  

 

b) In relation to the allegation concerning volcanic degassing – it is said to be a 

matter of a difference of assumption between Mr Keenan and Professor Ramsey. 

It is posited that the suggestion of such contamination is an idea with “no 

quantitative underpinning”. Mr Keenan accepts that the paragraph is technically 

correct as Professor Ramsey has applied certain assumptions. However, Mr 

Keenan argues that this response is misleading as the assumptions made by 

                                                           
3
 http://www.admin.ox.ac.uk/personnel/cops/researchintegrity/ 

4 http://www.rcuk.ac.uk/RCUK-
prod/assets/documents/reviews/grc/RCUKPolicyandGuidelinesonGovernanceofGoodResearchPracticeFebruary2
013.pdf 
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Professor Ramsey in coming to his conclusions are not properly founded or 

justified. In short, it is said that it would be unreasonable to ignore degassing in 

determining the radiocarbon age of a (in this case) seed. Accordingly any 

conclusions drawn from such a false premise would be erroneous or misleading.  

 

c) “Overall, Professor England has concluded that your complaint does not take account of a 

fundamental aspect of working on samples from the natural world, that there are unconstrained 

variables about which researchers are forced to make assumptions. Professor Ramsey has made 

one assumption and you would like him to agree to a different one. Professor England concludes 

that this is an issue that should be decided through the usual channels of scientific discourse.” 

 

22. It is in these circumstances that Mr Keenan has sought to pursue an allegation that 

Professor Ramsey has produced intentionally falsified/misleading research and that 

Professor McKendrick has failed in his duty properly to investigate the allegation he has 

made.  

 

23. These matters have been reported to the police by Mr Keenan. In particular, it was 

alleged that Professor Ramsey and/or Professor McKendrick have committed the 

offence of misconduct in public office. Mr Keenan has been informed that Professor 

Ramsey, is not a public officer and therefore could not be prosecuted for such an 

offence. However, Mr Keenan has been advised that as a Registrar of the University, 

Professor McKendrick is a public officer and could potentially be prosecuted.  

 

THE NECCESITY FOR EXPERT EVIDENCE: 

 

24. Mr Keenan questions whether a criminal charge based on these allegations could be 

established without the need for scientific expert evidence, on the basis that the falsity of 

the scientific claims are self-evident and can be readily understood.  

 

25. The research papers produced by Professor Ramsey cannot be said to be fraudulent in 

the sense that data has been invented. If this were the case, then such matters could be 

proved without recourse to the need for expert evidence as it would not be relevant to 

the substance of the allegation itself. However, in this case the allegation  is that there has 
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been an application of certain (allegedly) incorrect assumptions to samples in order 

produce knowingly misleading conclusions.  

 

26. It is our view that where the allegations involve the way in which data has been 

interpreted and analysed, the science behind it will always be an issue at trial and will 

have to be proved by expert evidence. This will in our view be a pre-cursor to proving 

any criminal offences in respect of these allegations. It will have to be demonstrated that 

the assumptions applied by Professor Ramsey are ones which are so wholly against 

established practice that they are ones which no one involved in this area of science 

could honestly have applied. This is more so given the views expressed by Professor 

England, which would also have to be proved false in order to succeed at trial. The court 

would, in short, have to be persuaded that the opinions expressed by Professor Ramsey 

and Professor England are not just wrong, but dishonest misrepresentations. In order to 

establish this, it would have to be proved that the assumptions conflict with an 

established body of scientific thought. If there is a divergence in opinion as to what 

assumptions could be legitimately applied, no offence is likely to succeed.  

 

27. In these circumstances definitive expert evidence would be needed from, in our view, at 

least two independent experts. It would be preferable if Mr Keenan, as the private 

prosecutor, was not an expert witness in this case as there would be a (at the very least, 

perceived) conflict of interest. Such evidence would be needed before any prosecution 

could be pursued. Given the comments made by Professor England (as an expert) it 

seems to us that this would be a very difficult element to prove.  Furthermore, assuming 

that (as Professor Ramsey does) that the data behind the analysis was published with the 

papers any argument regarding the falsity of the assumptions may, in any event, be a very 

difficult argument to pursue. The courts are unlikely to want to become involved in any 

case involving a divergence in scientific opinion.  

 

POTENTIAL OFFENCES 

 

28. Mr Keenan is right to note that there is no specific offence that covers, what may be 

termed, “research fraud”. Fraud offences (such a, dishonestly making a false 

representation) require an accused to have acted dishonestly with a view to make a gain 

for themselves or to cause a loss to another. The terms “gain” and “loss” are defined in 
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s.5 of the Fraud Act 2006 as meaning gain and loss of finance and/or property. Mr 

Keenan states in his instructions that “I have no evidence that Ramsey committed research 

misconduct for monetary gain. Moreover, I strongly believe that monetary gain was not the motivation for 

Ramsey's misconduct. Rather, I suspect that the motivation was to maintain and enhance his prestige—

in a word, ego.” This concession is reasonable and on the evidence we have seen to date it 

is also likely to be the view of the courts if any criminal allegations are pursued. This 

position can be reviewed if further information and/or evidence came to light to 

demonstrate that any false representations were made with a view to making a financial 

gain or loss, for example: was Professor Ramsey paid for the submission of any research 

articles? Could it be demonstrated that Professor Ramsey would obtain any indirect 

financial gains in his employment or from any other source of income? 

 

29. There are other types of fraud offences which do not require an intent to make an 

economic gain (or to cause an economic loss) however, these offences generally involve 

inducing a public officer to act in a manner which they otherwise would not have and 

which was inconsistent with their public duty, for example by inducing an employee of 

Home Office to grant asylum to an individual on the basis of fraudulent documents. 

These offences do not appear to be applicable on the known facts of this case.  

 

30. In these circumstances, we are of the view that Mr Keenan is correct that the only 

potential offence that may apply in the circumstances of a case such as this is one of 

misconduct in public office.  

 

MISCONDUCT IN PUBLIC OFFICE 

 

31. The offence of misconduct5 in public office is committed when the following elements 

are satisfied: 

a) a “public officer” acting as such; 

 

b) wilfully neglects to perform his duty and/or wilfully misconducts himself; 

 

c) to such a degree as to amount to an abuse of the public's trust in the office 

holder; and 

                                                           
5
 The elements of the offence are summarised in Attorney General's Reference No 3 of 2003 [2004] EWCA Crim 868. 
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d) without reasonable excuse or justification. 

 

32. All of the above elements must be satisfied in order for a prosecution to succeed. There 

is no exhaustive definition of the indictable, common law offence of misfeasance in 

public office. There are – and have been since the 1700s – cases which address aspects of 

the offence. We cannot find any legal precedents which neatly fit the circumstances of 

this case. Accordingly, each of these constituent elements of the offence require further 

analysis, as they apply to these specific allegations.   

 

a.  “public officer” acting as such: 

 

33. The characteristics of the office – such that it amounts to a “public office” -  are not 

fixed and the authorities suggest that it is the nature of the duties and the level of public 

trust involved that are relevant, rather than the manner or nature of appointment. 

 

34. Whether or not an office is a “public office” needs to be assessed in each case by 

reference, inter alia, to the nature of the role of that office, the duties carried out and the 

level of public trust involved.  A chronological expression of the indicia is as follows: 

 

i. In Reg. v Charles Bembridge [1783] 3 Dougl 327, 99 ER 679.  

The defendant was an accountant in the office and place of receiver and 

paymaster general.  The seminal statement of principle by Lord Mansfield has 

been repeatedly cited in subsequent cases.  Lord Mansfield said this at page 

332: "that a man accepting an office of trust concerning the public, especially if attended 

with profit, is answerable criminally to the king for misbehaviour in his office". 

 

ii. In Henley v the Mayor and Burgesses of Lyme (1828) 5 Bing New Cases 91, 130 ER 

1995. This was a civil case concerning damage or loss suffered by the 

individual in consequence of the decay of sea walls.  At page 107 of the 

report: "What constitutes a public officer? In my opinion every one who is appointed to 

discharge a public duty, and receives a compensation in whatever shape, whether from the 

Crown or otherwise, is constituted a public officer." 
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iii. In R v Whitaker (1914) KB 1283 the court said: 

“A public office holder is an officer who discharges any duty in the discharge of which the 

public are interested, more clearly so if he is paid out of a fund provided by the public.” 

 

iv. In Reg v Dytham (1979) 1 QB 723 Lord Widgery C stated that J: It involves 

ordinarily a level of public trust and the (obligation to) carrying out of a 

public duty.   

 

v. In Attorney General's Reference No 3 of 2003 [2004] EWCA Crim 868 the court 

recognised the changes in the formalities behind the provision of public 

services and that many public services are now privatised and provided by 

private companies.  It declined to define what amounted to a public office. 

 

 

vi. In R v Belton [2010] WLR (D) 283 the defendant was a volunteer member of 

an Independent Monitoring Board for prisons and had an affair with a 

prisoner.   It was held that there is no requirement that the office holder: 

i. Is paid from public funds – though that may be a significant indicator; 

ii. Is paid at all – the volunteer status did not prevent the defendant being 

considered as the holder of a public office; or 

iii. Holds a formal “office” or appointment or otherwise employed by a 

public service.  

 

35. In the case of R –v- Mitchell [2014] 2 Cr. App. R. 2 the Court of Appeal considered the 

position of a paramedic and determined that there were three critical questions to 

answer:  

“first, what was the position held; secondly, what was the nature of the duties undertaken by the 

employee or officer in that position; and, thirdly, did the fulfilment of those duties represent the 

fulfilment of one of the responsibilities of government such that the public had a significant 

interest in the discharge of that duty which was additional to or beyond an interest in anyone 

who might be directly affected by a serious failure in the performance of that duty. Unless such 

an interest was proved the defendant could not be said to be acting as a public officer.” 
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36. In this case, it was held that a paramedic was not a “public officer” when dealing with a 

patient as the healthcare duty was owed to an individual and, whilst the public had a 

general concern, there was no duty to the public over and above they duty owed to the 

individual citizen. This decision can be contrasted with the case of R. v Cosford and Others 

[2013] 2 Cr. App. R. 8  in which it was determined that nurses working within the prison 

service were “public officers” (despite being employed by a private company) as they 

were discharging a public function by virtue of working within the prison system.  

 

37. Universities are (historically) private institutions, although by virtue of being part of the 

education system the public clearly have an interest in how these institutions are run, 

particularly where such bodies are in receipt of state funds. It is to be noted that the 

University of Oxford is a registered charity. The Financial Statement for the accounting 

year 2012/2013 details that 20% of the University’s income came from the Higher 

Education Funding Council for England HECFE/TA. 

 

38. There are no specific statutory provisions or common law precedents that assist in 

relation to determining the nature or extent of any “public office” involved in this case. 

In these circumstances, we can seek to establish the “public” nature of the roles of the 

individuals involved in this matter by analogy. There are areas of “public law” which 

commonly apply to Universities. For example, the provisions under the Freedom of 

Information Act 2000, the Equalities Act 2010 and the Disability Discrimination Act 

2010 which apply to public bodies.  

 

39. Taking the Freedom of Information Act 2000 (FOI 2000) as an example, it is by reason 

of the receipt of public money that, pursuant to s.53(1) Schedule I, the Act applies to the 

“governing body” of—“(b) a university receiving financial support under section 65 of the Further and 

Higher Education Act 1992”.   Section 65 of the Further and Higher Education Act 1992 

relates to the provision of financial support/funding to Universities. The term “governing 

body”, in the context of the FOI 2000 is as per the definition in s.90 of the Further and 

Higher Education Act 1992, which includes (emphasis added):  

“ (a)in the case of an institution conducted by a further education corporation or a higher education 

corporation, the corporation, 
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(b)in the case of a university not falling within paragraph (a) above, the executive governing body 

which has responsibility for the management and administration of its revenue and property and the 

conduct of its affairs, 

(c)in the case of any other institution not falling within paragraph (a) or (b) above for which there is 

an instrument of government providing for the constitution of a governing body, the governing body so 

provided for, and 

(d)in any other case, any board of governors of the institution or any persons responsible for the 

management of the institution, whether or not formally constituted as a governing body or board of 

governors,” 

 

40. In the circumstances of this case it is capable of being argued that a member of the 

governing body of the University can be said to be acting in public office and/or 

fulfilling a function which is in the interests of the public, as it involves the 

administration of public funds. However, as per the analogy drawn above between the 

cases of Mitchell and Cosgrove it will not apply to everyone employed at the University and 

will not apply to all of the various different functions performed by any person in such 

an office.  

 

41. In the circumstances of this case we consider that Professor Ramsey’s position is highly 

unlikely to fulfil the characteristics of the “public office” as, whilst the research he carries 

out may be of interest to the public, it is not carried out on their behalf and there is no 

overriding duty to the public in producing such research. It is analogous to the position 

of the paramedic in Mitchell.  

 

42. However there is a good argument that, as Registrar, the position of Professor 

McKendrick does fulfil this function as he is part of the “governing body”. The published 

duties of the position of Registrar at the University of Oxford6 include the following 

(emphasis added):  

“Registrar and other Officials 

19. The Registrar shall be the secretary of Congregation and of Council, and he or she shall also be 

responsible for providing the secretary of any committee or body, set up by Congregation or Council under 

the provisions of any statute or regulation, which has no executive officer. 

                                                           
6
 Oxford University, Statutes and Regulations  - Council Regulations 21 of 2002 (as amended).  
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20. The Registrar shall, under the Vice-Chancellor, be the head of the central administrative services of 

the University, and shall be responsible for the management and professional development of their staff 

and for the development of other administrative support… 

…22. The Registrar shall, under the direction of the Vice-Chancellor, be responsible for overseeing the 

University's external relations and for communications which express the general policy of the 

University… 

…24. The Registrar shall be responsible, as specified by Council, for ensuring the maintenance and 

dissemination of university records and registers, for furnishing certificates of matriculation, graduation, 

and the results of university examinations, and for university publications. 

 

43. The function exercised in this case was to deal with complaints under the University’s 

Code of Practice, in applying the RCUK Policy and Guidelines on Governance of Good Research. 

We consider that in these circumstances it was a function in which the public would have 

an interest above and beyond that of any individual directly affected by the performance 

of the duty and a failure to discharge this function properly could amount to misconduct 

in public office. Should a prosecution be commenced against Professor McKendrick this 

is likely to be an area of argument as not every aspect of his role as Registrar will be one 

which is dispensed in the interests of the public at large. Whilst we consider that, on 

balance, the position of Registrar is likely to fulfil the criteria of being a “public office” it 

is by no means certain.  

 

b. wilfully neglects to perform his duty and/or wilfully misconducts himself: 

 

44. The second limb of the offence requires that the individual concerned wilfully neglected 

to perform his duties or wilfully misconducted himself. In Attorney General's Reference No 

3 of 2003 the term “wilful” was defined as: “deliberately doing something which is wrong knowing 

it to be wrong or with reckless indifference as to whether it is wrong or not”. In accordance with the 

case of  R v G [2003] UK HL 50 "A person acts recklessly…with respect to - 

(i)  a circumstance when he is aware of a risk that it exists or will exist; 

(ii)  a result when he is aware of a risk that it will occur; 

and it is, in the circumstances known to him, unreasonable to take the risk” 

 

45. In discharging his function as Registrar, Professor McKendrick would have been bound 

by the terms of the University’s Code of practice. A failure to follow this code may be 
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indicative of whether he has failed to act in accordance with his role as a “Public 

Officer”. The Code of Practice includes the following matters of relevance7(emphasis 

added):  

“Definition of Misconduct in Research 

(3) Misconduct in Research for the purpose of this Code of Practice and Procedure means actual or 

attempted acts of fabrication, falsification, plagiarism or deception when proposing, conducting or reporting 

results of research, or deliberate, dangerous, reckless or negligent deviations from accepted practices in 

carrying out research….  

It does not include honest error or honest differences in the design, execution, interpretation or judgement 

in evaluating research methods or results, or misconduct unrelated to the research process. It does not 

include poor research. 

 

Procedure in the event of suspected Misconduct in Research 

Referrals 

(6)        Allegations of potential Misconduct in Research should be made in writing and addressed in 

confidence to the Registrar…[ ] 

(7)        The Registrar will acknowledge receipt of allegations within five working days and will advise 

the Complainant of the procedure to be followed.  

 (8)        Following receipt of an allegation, the Registrar will conduct a preliminary review in order to 

determine whether further investigation is required. This review will be conducted in a timely manner and 

the Registrar may seek advice from senior academic members of the University…[ ]  

(9)        If the Registrar determines that further investigation is not required, the allegation may be 

dismissed or addressed under another applicable University policy or procedure.  Allegations which are 

considered to be mistaken, frivolous, vexatious and/or malicious will be dismissed at this stage. 

(10)        The Registrar will provide the Complainant with a written determination summarising the 

reasons for the decision reached following the preliminary review…[  ]  

(13)      If the Registrar determines that there is a case which requires further investigation, the Registrar 

or a person duly authorised on his or her behalf shall set up a Panel to enquire into the allegations…[  ]” 

 

 

46. On the basis of the information provided to date, it would appear that the internal policy 

has been followed by Professor McKendrick. A complaint was made by Mr Keenan, 

assistance was sought by him from Professor England and on the basis of that assistance 

                                                           
7
 http://www.admin.ox.ac.uk/personnel/cops/researchintegrity/ 
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it was determined that no further investigation was merited. Accordingly, in terms of the 

procedure followed, there can be no criticism of the manner in which Professor 

McKendrick conducted himself.  

 

47. Accordingly, in order to prove the allegation it would have to be established that either 

Professor McKendrick: 

b.  would have been aware that the response provided by Professor England was 

false and he deliberately failed to investigate the matter further by putting it 

forward to a panel; or 

 

c. he acted recklessly, in that he perceived that by dismissing the claim that there 

was a risk that he would be misconducting himself and that he unreasonably 

decided to take this risk.  

 

48. It must be acknowledged that Professor McKendrick, as a Professor of Law, is not an 

expert in the field of radiocarbon dating. It could not realistically be argued that he was 

able to determine the substance of the complaint made by Mr Keenan himself. 

Accordingly, the question to be answered is whether the response received from 

Professor England to Professor McKendrick was not simply prima facie wrong or 

inaccurate, but such that its failings were so obviously wrong that he would have known 

or been reckless as to the fact that the complaint was, in fact, well founded.  

 

49. There is no evidence to show what Professor McKendrick thought, or understood at the 

time of making his decision. The only available evidence is the inference that can be 

drawn from the surrounding circumstances. Having carefully reviewed the response of 

Professor McKendrick and the reliance it places upon Professor England’s analysis we 

do not consider that a jury would be able to be satisfied so that they were sure that the 

adoption of Professor England’s conclusions was prima facie unreasonable to someone 

without specialist knowledge of the scientific issues involved. In these circumstances we 

do not consider that it could be proved that Professor McKendrick has acted either 

deliberately or recklessly. As such, we consider that this element is unlikely to be proved 

and that any prosecution will likely fail.  
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50. The only other way in which a prosecution case could be put would be to prove that 

Professor McKendrick and Professor England had conspired together to give a 

misleading response. There is no evidence to demonstrate any such agreement. Such 

evidence could only realistically come from those who were party to any such discussions 

and we consider it highly unlikely that such evidence could be obtained.  

 

51. In theory, an offence could be pursued against Professor England if it could be shown 

that he deliberately misled Professor McKendrick in the exercise of his public duty. 

However, this is likely to be difficult to prove and would require cogent evidence to 

demonstrate that Professor England was aware of the falsity of what he stated.  This will 

of course be subject to evidence being obtained to demonstrate that what Professor 

England stated went wholly against established scientific fact.   

 

c. to such a degree as to amount to an abuse of the public's trust in the office holder: 

 

52. The threshold for the commission of an offence is a high one requiring conduct so far 

below acceptable standards as to amount to an abuse of the public’s trust in the office 

holder. A mistake, even a serious one, will not suffice: (A-G Ref (No 3 of 2003 at [56]). 

 

53. In this regard the case of R v Borron [1820] 3 B&Ald 432 adds: 

"To punish as a criminal any person who, in the gratuitous exercise of a public trust, may have fallen 

into error or mistake belongs only to the despotic ruler of an enslaved people, and is wholly abhorrent from 

the jurisprudence of this kingdom".  

 

54. Accordingly, in determining the “degree” of any abuse found, both the motive of the 

wrongdoer and the consequences of the act are relevant factors to be borne in mind. It 

must be proved that the defendant was reckless not just as to the legality of his 

behaviour, but also as to the foreseeable consequences of his misconduct.  

 

 

55. In this case, if it could be demonstrated that Professor McKendrick either knowingly or 

recklessly misconducted himself, his motive can only have been to cover-up the existence 

of false research at the University and/or to reach a determination that favoured his 

professional colleague against the interests of the public. The consequences of this act, as 
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would have been obvious to Professor McKendrick would be that that the research 

would potentially mislead others to accept the theories proposed which may have various 

ramifications affecting the understanding of archaeology.  

 

56. However, this would have to be counterbalanced with the point that such matters could 

be resolved through scientific dialogue, which may lead to corrections (corrigenda) 

and/or readers would be able to consider the data published with the article themselves 

(although the point is taken about the ability of a reader to do this and the OxCal 

system).   

 

57. In these circumstances it is likely to be argued that any such “abuse” of the position, was 

not of a sufficient degree to engage the commission of this offence. It is certainly 

arguable.  

 

d. without reasonable excuse or justification: 

 

58. There is no definition as to what amount to a reasonable excuse or justification in the 

context of this case. It would ultimately be a matter for a jury to determine. It is difficult 

to assess what a reasonable excuse would be in circumstances where a Jury was satisfied 

that Professor McKendrick was aware/reckless that he was misconducting himself and 

that it amounted to a sufficiently serious breach. 

 

CODE FOR CROWN PROSECUTORS 

 

59. As set out above, before a private prosecution is pursued it is important that it complies 

with the Code for Crown Prosecutors. If it does not, it is likely to be taken over and 

discontinued. In light of the above analysis of the elements of misconduct in public 

office we do not consider that the evidence discloses a realistic prospect of conviction as 

a key element of the offence cannot be proved, namely that the misconduct in public 

office was a wilful or reckless one. In these circumstances we consider it highly likely that 

if a private prosecution were brought it is likely to be taken over and discontinued by the 

CPS as it would fail to meet the evidential test.  

 

CONCLUSION 
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60. There is no specific offence that easily covers the offence of what may be loosely 

referred to as “research fraud” may. In cases where there author of such research stands 

to make a financial gain though the publication of false or misleading statements an 

offence of fraud may be established if a dishonest intent can be shown.  Efforts to try 

and capture such offending behaviour under the framework of existing criminal laws are 

likely to be difficult, but not impossible. Each case will have to be considered on its own 

merits.  

 

61. We have considered whether in the specific circumstances of this case either Professor 

Ramsey or Professor McKendrick can be shown to have committed the offence of 

misconduct in public office. Whilst in theory it is an offence that could be used in 

relation to allegations of research fraud, it does not neatly fit within any established use 

of this charge.  

 

62. It is arguable that Professor McKendrick, in discharging his functions as Registrar, was 

acting as a public officer. However, Professor Ramsey does not, in our view, fall within 

the definition of a public officer. Having considered the various elements of the offence 

that would have to be proved in order to bring a successful prosecution we do not 

consider that it could be demonstrated to a sufficient standard of proof that Professor 

McKendrick wilfully neglected to perform his duty and/or wilfully misconducts himself. 

Accordingly, any prosecution is likely to fail. Furthermore, if such a private prosecution 

is instigated, it is likely to be taken over and discontinued by the CPS.  

 

 

EDMONDS MARSHALL MCMAHON 

9th February 2015  

 


